#P-129,200 7/21/78

Memorandum 78-47

Subject: Study D-39.200 - Enforcement of Judguents {Comprehensive
Statute--Redemption From Execution and Foreclosure Sales)

This memorandum considers the comments we have received concerning

the Tentative Recommendation Relating to Redemption From Execution and

Foreclosure Sales of Real Property (copy attached) which was distributed

in January. Copiles of the letters are attached as exhibits to this
memorandum. We have not summarized all of the points made, so you
should read the attached letters. A complete staff draft of the levy,
notice, and sale provisions of which the tentative recommendation is a
part is attached to ilemorandum 78-46. General provisions are in the
draft attached to Memorandum 78-37.

The tentative recommendation proposes to eliminate the statutory
right of redemption from execution and foreclosure sales of real prop-
erty. Existing law permits the debtor and junior liemholders to redeem
for up to a vear after the sale of the property, a factor which makes
the property highly unattractive to potential purchasers. In order to
give the debtor a chance to save the property by refinancing or other-
wise paying off the judgment, the tentative recommendation would provide
for a 90-day grace period between notice of levy on the property and
notice of sale. This is analogous te the three-month cure period be-
tween giving of the notice of default and the notice of sale under a
deed of trust or a mortgage with a power of sale. The proposed law
would also permit the judgment creditor to collect reasonable costs for
advertising the sale in a manner other than that required by law.

iiost of the 13 letters we received are favorably disposed toward
the tentative recommendation. Two letters, however, found little or
nothing of redeeming value in the propesal. In general, the unfavorable
comments derive from the belief that elimination of redemption will not
in itself result in higher prices at execution and foreclosure sales of
real property. The staff agrees that further revision of the notice and
sale procedures is needed to soften the sacrifice nature of such sales.
Lowever, the staff remains unconvinced that post-sale redemption is

beneficial to most judgment debtors.



totice of Levy

Several letters expressed dissatisfaction with the provisions
concerning pnotice of lewy and notice of sale. (Motice of sale 1s dis-
cussed below.) Iir. Ronald Javor suggests that a notice of levy be
served on the judgment debtor and on the resident of the property at
least 30 days before notice of sale is given. (See Exhibit 10, p. 5.)
Notice of levy is governed by a provision which was not included in the
tentative recommendation. Section 703,310 provides that the levying
officer shall mail a copy of the writ and a notice of levy to the judg-
ment debtor at the time of levy or promptly thereafter. The 90-day
delay of notice of sale under the tentative recommendation runs from the
date of mailing of notice of levy to the judgment debtor. It should be
noted that mailing includes personal delivery pursuant to Section
702,510, In addition, Section 703,310 requires the levying officer to
serve a copy of the writ and a notice of levy on one occupant of the
real property {or post if no one is found) at the time of levy or
promptly thereafter. e believe these notice of levy provisions are
adequate.

Mr. Daniel Reith suggests that notice of levy also be giwven to
persons who have requested notice of sale and te interest holders of
record. (See Exhibit 4, p. 1.) Presumably, these persons are more
likely to be interested in the sale or other disposition of the property
and would benefit by the additional 90 days®’ notice. The staff thinks
this 1s a good suggestion, with the reservation that additional notices
result in additional costs, and proposes to revise Section 703.310
accordingly. In two other lnstances--levy on motor vehicles and vessels
required to be registered and on joint deposit accounts and safe deposit
boxes—-nondebtor interest holders of record are required to be notified

of the lewy,

Hotice of Sale

Hr. Frederick Bailard suggests that the notice of sale provisilons
be conformed to the extent possible with the procedures under Civil Code
Section 2924b(3) for notice of default and notice of sale under a deed
of trust or mortgage with power of sale, {See Exhibit l--a copy of
Section 2924b is attached hereto as Exhibit 14.) The staff believes

that the list of persons to be given notice under Section 2924b(3}(b) is
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overly restrictive in the execution context. For example, paragraph (B)
refers to prior mortgages and deeds of trust which are subject to a
recorded subordination agreement. However, at least as the law stands
now, all prior interest holders, as well as subsequent interest holders,
should receive notice because their interests are required to be paid
off, See Civil Code § 1256; Code Civ. Proc. § 690.31(j). (Other as-
pects of the distribution of proceeds from the sale of real property are
discussed in Memorandum 78-48 relating to the homestead exemption and in
Memorandum 78-46 relating to execution procedures in general.} However,
to clarify a point raised by Mr. Bailard, we have revised a portion of
Section 703.640 in Memorandum 78-46 to make clear that the persons
required to receive notice are those who have an interest in the prop-
erty to be sold and that notice of sale is required to be given only if
the county records indicate a mailing address of the interest holder of

record:

§ 703.640, Notice of sale of real property

(c} Fotice shall be mailed to all of the following:
(1} The judgment debtor.

(2} A person who has requested notice pursuant to Section
702,540,

{3) A person holding an iInterest in the property acquired by
an instrument sufficient to impart constructive notice of the
interest if the instrument is recorded in the office of the county
recorder 50 as to impart constructive notice prior to the date of
levy on the property. Notice shall be mailed to the person at the
address used by the county recorder for the return of the instru-
ment after recording.

. " . .

Two persons find the manner of description of the property in the
notice of sale to be inadequate. ¥r. Richard Wolford is troubled by the
provision of existing law {(continued in the tentative recommendation)
that Inclusion of a legal description of the property is optienal. (See
Exhibit 3.) ir. Javor finds that the option of using a legal rather
than a common description is an impediment to effective notice to per-
sons cother than speculators. (See Exhibit 10, pp. 2, 5-6.) The staff
Proposes to require both a legal description and a street address or

other common designation. If there is no street address or other common
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designation, Civil Code Section 2924f (sale under a power--see Exhibit
14) and Code of Clvil Procedure Section 692, paragraph 3, (presumably
sale after a judicial foreclosure) provide that the name and address of
the "beneficiary" (of a deed of trust) shall be given along with a
statement that directions for finding the property may be obtained by
submitting a written request to the beneficiary within 10 days after the
first publication of notice. The staff proposes to revise Section

702.640(a) as follows:

§ 703.640. Notice of sale of real property

703.640. (a) A notice of sale of an iInterest in real property
shall describe the real property by giving a legal description of
the property and its street address or other common designation, if
any. If a legal deseription of the preperty is given; the wvalidiey
ef the notice iz rot sffeeted by the £aet that the stree address
ef other commen desigratior pivern is ervoresus or emitteds If the
property has no street address or other common designatiom, the
notice of sale shall contain a statement that directions may be
obtained from the levying oificer upon oral or written request
Directions are sufficient if information as to the location of the
property is given by reference to the direction and approximate
distance from the nearest crossroads, frontage rcoad, or access
road,

. @ LI |

Where a levying officer has levied upon and has been instructed to sell
the property, it is more appropriate that he, rather than the creditor,
should furnish the information concerning the location of the property.
It also seems unnecessary to require submission of a written request
within the limited time currently provided by Section 692,

Two persons suggested that the notice of sale be personally served
on the debteor. Judge Jenkins suggests this be attempted first and that
notice could be mailed if personal service could not be accomplished.
(See Exhibit 5.) iir. Javor would require personal service of a notice
of sale on the record owner and the resident and also service by certi-
fied mail. (See Exhibit 10, p. 6.) The staff notes that, under the
draft statute, beth the notice of levy and notice of sale are required
to be served on an occupant of the property if one can be found and that
notice is mailed to the judgment debtor by first-—class wail. We believe
these notice provisions are sufficient.

Mr. E. Stanley Weissburg asks several questibns concerning the

notice of sale. {See Exhibit 2.} The language he cites concerning the

G



optional personal delivery of the notice to the judgment debtor has been
removed because the general provision on wailing notice in the draft
Statute provides that, when notice is to be mailed, it wmay be personally
served. Where there are a number of judgment debtors, they should all
be mailed notice, The staff is uncertain about the import of Hr. Weiss—
burg's question concerning the nature of proof of service that will
satisfy the title companies since the draft provides that the levy is
valid notwithstanding failure to mail notice of levy and that the sale
is valid notwithstanding failure to give notice of sale as provided.

The levying officer is liable, however, for damages caused by failure to

give notice of sale.

Advertising for Sale

ilr. Reith wonders if the purpose of the provision regarding adver-
tising in the classified or other advertising section of a periodical is
only to enable the judgment creditor to recover costs of such advertis—
ing. (See Exhibit 4.) That is the only substantive change since pre-
sumably a creditor could take out advertising under existing law; but
the presence of the provision in the statute may also have the effect of
encouraging such advertising. We could add language to the statute
Stating that such costs, if reasonable, are a recoverable cost under
Section 1933.7; this is now stated in the Comment in the tentative

recommendation.

Hr. Beith also expresses some concern that such advertising may be
subject to abuse by embarrassing the debtor or serving as advertising
for the creditor's attorney. We do not know whether this provision
would result in any abuse. Presumably in a particularly egregious case
the creditor would be liable in tort and the attorney involved wight be
subject to discipline. We could add a reasonableness standard or a
requirement that the content of any advertising be dignified if the
Commission feels it is needed.

Mr. Javor would require publication of the notice of sale once a
week for four weeks in the classified section of at least two newspapers
of general circulatiom in the county, one of them being the paper with
the largest circulation. (See Exhibit 10, p. 6.) This would, of
course, increase the costs of selling real property and, accordingly,

increase the liability of the judgment debtor., There is some appeal,

-5~



however, in the suggestion that the notice of sale be published 1n the
paper with the largest circulation. This would, for obvious reasons,
meet with some opposition frow the legal newspapers and smaller papers

of peneral circulation.

Manner of Sale

The tentative recommendation does not deal with the procedures for
sale of property on execution, although the preliminary text discusses
other means of attempting to increase the price obtained at executlon
sales. (See the tentative recommendation, at 10.) Two commentators
found the tentative recommendation to be seriously defective for not
proposing reform of the sale procedures. (See Exhibits 9 and 10.) iir.
William Leifer suggests that sales should not be made for less than S0
percent of the value of the property as appralsed by an independent
agent, (See Exhibit 9, p. 3.) He suggests the procedure in Probate
Code Sections 784 and 785 as an example. (A copy of these provisions 1s
in Exhibit 15.} 1In probate, the decedent's personal representative
appraises liquid assets and an inheritance tax referee appeinted by the
court appraises all other property, including real property. Prob. Code
§ 605. The referee 1s entitled to expenses plus a fee of 0.1 percent of
the first $500,000 and 0,05 percent of amounts over $5300,000, subject to
a 55,000 limitation unless otherwise ordered by court. Prob. Code
§ 609, Mr., Javor suggests, as part of a detailed scheme cutlined in his
letter, that the right of redemption ke cut off only if the sale price
exceads 90 percent of the appraised value of the property. (See Exhibit
10, p. 6.) 1If the price fell below this percentage, the debtor would be
afforded a one-year redemption period. HWr. Javor would alsc permit
overbids within three days after the sale.

As the preliminary text of the tentative recommendation indicates,
the Commission discussed these and other schemes in the course of its
consideration of this topic. Haterial from Memorandum 77-35 discussing
procedures followed in other states is set forth in Exhibit 16 attached
hereto. The Commission may want to give further consideration to these
other procedures. The staff has nothing further to add concerning these
procedures except that a post—sale appraisal on petitiom would be much

less procedurally burdensome than an automatic appraisal in every case,

.



The staff also suggests that the Commission consider adding an antidefi-
ciency scheme for residential property patterned on the Pennsylvania
procedure outlined on page 2 of Exhibit 16.

A major impediment to competitive bidding at execution sales is the
requirement that bidders other than the judgment crediter must pay in
cash or its equivalent. &®#r. Javor suggests that buyers be permitted to
post 10 percent of the amount bid and complete the payment within 20
days or forfelt the deposit. (See Exhibit 10, p. 6.} Dean William D.
Warren, formerly a consultant to the Commission, suggested in a 1974
memorandum concerning foreclosure of real property security interests
that the levying officer be allowed to aceept an amount such as 10 or 20
percent of the bid in cash with the understanding that the remainder be
paid within one wonth or the deposit would be forfeited. 1In 1975,
Section 3693.1 was added to the Revenue and Taxation Code to permit
credit bids at sales of tax-deeded property to private parties. Under
Section 3693.1, a credit bid may be made if the high bid is in excess of
$5,000, in which case $5,000 or 10 percent of the amount bid, whichever
is greater, must be deposited in cash and the balance paid in cash
within 60 days after the auction. Failure to complete payment results
in forfeiture of the deposit. The staff recommends adoption of a simi-
lar provision applicable to execution and foreclosure sales but would

shorten the period for completion of the purchase to 30 days:

§ 703.680. Hanner of payment

703.680. ({a) Except as provided in subdivisiesn subdivisions
(b) and (c), the purchaser at a sale shall pay iIn cash or by cer-
tified check or cashier's check.

(b) The levying officer conducting the sale shall accept the
amount of a bid by the judgment creditor as a credit on the judg-
ment except that the expenses of the levying officer and the amount
of preferred labor clalms, exempt proceeds, and any other superior
claim which is required to be satisfied, shall be paid in cash or
by certified check or cashier's check.

{c) If the high bid is in excess of five thousand deollars
($5,000), the high bidder may elect to treat the sale as a credit
transaction by paying five thousand dollars {$5,000) EEng percent
of the amount bid, whiclhever is the greater, in cash or by certi-
fied check or ﬂashler 's check, and paying the “balance within 30
days from the date of ‘the sale in cash or by certified check or
cashier's check, If the high bidder fails to complete the purchase
within the time allowed the amount paid shall be applied toward
the satisfaction of the judgment and any excess remaining there-

after shall be returned to the bidder.

-7-



Postponement of Sale

ir. Javor suggests that sales should be postponed only upon a show-
ing of good cause to prevent the exclusion or discouragement of ocut-
siders who attend the sale as scheduled. (See Exbibit 10, pp. 2, 6.)
The staff does not believe any change is needed since Section 703.670 in
the draft statute requires concurrence of the judgment debtor and the

judgment creditor to obtain a postponement,

Setting Sale Aside

Mr. Leifer and HMr. Javor suggest that rules for setting sales aside
should be established that provide more protection than the doctrine of
equitable redemption, which requires sowe showing of unfairness, fraud,
or undue advantage In addition to Inadequate price. (See Exhibit &, p.
5, Exhibit 10, pp. 3, 6.) The staff aprees that this is not a very
effective remedy, but we alsc believe that enforcement proceedings
ghould come tc an end some time and not be subject to being overturned
for minor procedural irregularities or for somewhat deficient sale
prices. Of course, the statute could provide the court with authority
to overturn a sale where the price pald was grossly insufficient without
the necessity of showing unfairness, fraud, or undue advantage. And, as
suggested above, the debtor could be afforded the opportunity to peti-
tion for an appraisal after the sale and a court order annulling the
sale if the price was not two-thirds, or three-fourths, or 90 percent of
the appraised value. Some protection would also be afforded by an
antideficiency feature 1ike that available under Pennsylvania law. (See

the discussion in Exhibit 16, p. 2.)

Duration of Delay of Sale

Several persons found the 90-day delay of notice of sale to be too
short. {See Exhibit 9, p. 3, Exhibit 10, pp. 4-5, Exhibit 12.) While
the 90-day figure is arbitrary, it 1s based on the three-month cure
period between notice of default and notice of sale under a deed of
trust or a mortgage with a power of sale. Does the Commission wish to

extend the recommended period?

Relation to Antideficlency Legislation

Mr. G. Michael Grant mentions that a question was raised by members

of his firm concerning the effect of the recommended legislation upon
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the avallability of deficiency judgments and correctly concludes that
the availability of such judgments is not intended to be affected. (See
Exhibit 11,) Professor Edward Rabin, however, suggests that elimination
of statutory redewption might encourage resort to judicial foreclosure
after which the creditor may in certain cases obtain a deficiency judg-
ment, whereas under existing law creditors may opt for the more expedi-
tious remedy of sale under a power of sale and forego judicial sales
which are subject to redemption. (Ses Exhibit 8.) It is iImpossible to
know whether the burden on the courts of having to hear more foreclosure
actions would materialize in any significant degree. Perhaps these
related areas of the law need to be studied. 1In this connection, con-
sider the following remarks of Dean William D, YWarren from the 1974

memorandum mentioned above:

Perhaps the most difficult aspect of revising California
redemption law lies in the relatiomship of the debtor's right to
redeem to his liability for deficiency judgments. Under present
law if the secured creditor proceeds by power of sale foreclosure
there is no right to redeem and, under CCP Sectien 580(d) no right
to a deficiency judgment. 1If the secured creditor proceeds by
judicial action there is a right of redemption and the debtor way,
generally speaking, be subject to a deficilency judgment so long as
it is not a purchase money transaction. hence, if all rights of
redemption were abolished in foreclosure proceedings, the conten~
tion might be wade that there would be no rational basis for
distinguishing between power of sale foreclosure and judicial
action foreclosure with respect to deficiency judgments., Surely
the trustee is able to get as good a price for property as the
sheriff. This might lead to the conclusion that deficiency judg-
ments should be allowed in all non-purchase money secured transac-
tions whatever the method of foreclosure. The proposed Uniform
Land Transactions Act makes deficiency liability depend solely on
whether the transaction is purchase money or not -~ the method of
foreclosure is irrelevant, as is the question of redemption.

Frankly, it is my judgment that opening up the application of
the anti-deficiency judgment legislation In this state -- though
clarification and even recrientation are both needed in the anti-
deficiency judgment area —- is a legislative "can of worms" that
should only be attempted after a full assessment of the positions
of the powerful interests involved -- debtor (labor unions) as well
as creditor (banks, saving and loan associatiemns) interests. 1In
short, T would not recommend at this time legislation disturbing in
any substantial way the present balance in California that allows
tha secured creditor a quick and relatively inexpensive method of
foreclosure (power of sale) at the cost of giving up deficiency
judgment claims (which in residential cases are usually not worth
much) and that allows the secured creditor a deficiency judgment
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only if he goes through the more burdensome judicial action fore-
closure. An economlst might argue that it should be the other way
around; that is, that we should encourage creditors to use the
cheapest method of foreclosure and reward them if they do so, while
discouraging them from using the wore expensive and burdensome
method of foreclosure by action by denying them a deficiency judg-
ment. Hut the AFL-CI0O is unlikely to see it that way.

My personal conviction is that it would be desirable to abol-
ish post-sale redemption in judicial foreclosures and to safeguard
the interests of debtors and junior lien holders by allowing them
to “cure” the default until the time of trial and to aveid fore-
closure sale by paying the selling crediter the full amount of his
claim plus his costs of foreclosing at any point before he sells or
contracts to sell the property on foreclosure. As appears below, I
would make 1t easier for junior lien holders to bid at foreclosure
sales. HKaving a title that is clean and invulnerable to redemption
at the time of foreclosure sale outweighs, in sy opinion, any
theoretical advantage that might result from a three month to one
vear period of redemption. I would hope that any consultant study-
ing this area would consider whether some method wight be worked
out to abolish redemption without stirring up the hornet’s nest of
anti-deficiency law. At present, I see no readily available wethod
of accomplishing this. The traditional relationship in California
between the right to redeem and the existence of deficiency judg-
ment liability, together with the political realities attending any
tinkering with the anti-deficiency judgment legislation, wakes
dealing with redemption law on any rational basis a west difficult
exercise.

The Comaission may want to consider these subjects at some future point,
but we do not believe the enforcement of judgments project should be
delayed just because the law relating to foreclosure, power of sale, and

deficiency judgments merits study.

Multilingual Notices

ir. Javor suggests that notices be required to be multilingual.
(See Exhibit 10, pp. 5, 6.} The draft statute requires the Judicial
Council to prescribe the form of notices. We propose to add a sentence
to the Comment to this provislon to the effect that certain notices
should be written in other languages in the discretion of the Judicial
Council. We do mot want to enact detailed statutory forms in English
and Spanish, such as was done in Section $90.31 (dwelling exemption).
We note that A,B, 2023, a copy of which follows ¥r., Javor's letter, was
amended on June 28 to delete the requirement that the various notices

provided therein be in English and Spanish.



Redemption from Sales to Collect Taxes and Assessments

The tentative recommendation would eliminate the right of redemp-
tion after a judicial sale of real property. It would not affect spe-
cial post-sale rights of redemption arising under the Revenue and Taxa-
tion Code or the Streets and Highways Code. However, in cases where the
taxing authority elects to use the remedies available to general credi-
tors {(as permitted by existing Section 722.5 and continued in draft
Section 702,130}, the tax debtor would not be permitted to redeem after
the sale because the provisions of Title 9 would be applicable. We have
added a statement to the Comment to draftc Section 703.760 {attached to
Hewmorandum 78-46) to make clear that other redemption rights are not

affected.

Purpose of Statutory Redemption

Two writers criticized the statements in the preliminary text of
the tentative recommendation to the effect that the primary purpose of
statutory redemption is to force the purchaser to bid an acount near the
property's fair value--a purpose it is generally admitted has not been
achieved. (See Exhibit 9, pp. 1-2, Ixhibit 10, pp. 2-3.) ilr, Leifer
states that the authorities cited do not support the proposition. e
have reexamined these authorities and believe that they do support the
proposition. The Durfee and Doddridge article concludes after the

excerpt quoted at the bottom of page 1 of iIr. Leifer's letter as follows:

But when all has been sald regarding the advantages in this
direction of the statutory right of redemption, it wust be con-
fessed that these purposes might have been accomplished in a sim-
pler way by a statute requiring a generous lapse of time between
the filing of the bill for foreclosure and the foreclosure sale,
and between notlce of sale under a power and exercise of the power,
a familiar type of legislation. . . . 1If, then, the only purposes
of the redemption statutes are those which we have examined, it
could be said that the statutes are unwise legislation.

It is clear, however, that redemption statutes have another
purpose and effect, that which was aimed at by appraisal and the
upset price, the prevention of the hardship of a sacrifice sale.

And; at page 351, Durfee and Doddridge state:
Tie have seen that the principal purpose of the redemption statute,

and the only purpose which 1t serves in a superior way, is the
encouragement of adequate bidding at the sale,
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ke could also cite the following in the besieged footnote:

The statutory right of redemption was created, in part to give
the mortgagor or other person entitled to exercise the right addi-~
tional time to refinance and save his property, but mainly to put
pressure on the mortgage creditor (usually the chief if not the
only bidder) to bid for the property on foreclosure sale its value,
at least up to the amount of the mortgage debt. [G. Osborme,
Handbook on the Law of Mortgages § 8, at 17-18 {(2d ed. 1970).]

The staff is open to editorial suggestions.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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Memorandum 78~24 study 0~39.200
EXHIBIT 1
GIBSON, DUNN & CRUTCHER

LOS ANGELES LAWYERS JAS. A GIBYON, HSE-1882
5.8 SOUTH FLGWER STREET R a:‘mil_g'ifj‘f_:‘hE'RE'I;:SE*MI
LeS ‘“5“-3535‘5“;8“”"‘ EI VRN GE WILLIEL B WARTS - TRLICHER, e
1213 -7c00 -
BEVERLY HILLS, UALFORNIA 90210 WAGHIGION
NEWPORT CENTER —_— BIR CONNECTICUL AVERUL N W
G660 NEWPCGRT CENTER DRIVE e e . HASHINGTON, O L
NEWPGCRT a:acuécp.usonuan ALBEO (BRI 120 A6E -5500
1714) Ba4 zo7 L B apaa ¢ LReRE
Sk DIEGD CAML EDBREEG GIRTRAS K Dyvii 4?!'?';(1‘16.?*-5\1:’4‘;“# LP:;:Q&N
g 51HEE" [ ele I3
HAMN DIF_EGKO? Caﬂlj FgﬂEhrlA S0 LABLE ADDEI\:!?EEIS. é?’lﬂaﬁsl\ FARIS
1714 =31 oo Fehruary 14, 1978 TELLX ZIDRUS

QL Fibt MUMBER

California Law Revision Commigsion
Stanford Law School
Stanford, California 24305

Attention: John H. DedMoully
Executive Secretary

Gentlemen:

I have reviewed your tentative recommendation
relating to redemption from execution and foreclosure sales
of real property. I couldn't agree more with your analysis
and conclusions as far as redemption itself 1s concerned.
However, in going through the proposed changes to the Code
of Civil Procedure, I would like to make a recommendation,

The phrase in proposed Section 703.630(f) "and to
persons holding interests recorded in the Office of the
County Recorder" is vague. Virtually everybody who owns
property has an interest recorded in the Office of the County
Recorder. May T suggest that you try to unify as much as
possible the procedures for a non-judicial foreclosure and those
for a judicial foreclesure and include the provisions for
notification set forth in Section 2924b{(3) of the Clvil Code
which spells out the nature of an interest a person must have
pefore he is entitled to notice of a non-judicial sale.

The comments contained in this letter are my own.
They do not represent those of Gibson, Dunn & Crutcher,

Very truly yours,

4?5L4£Lﬁ /é%idrﬁ*i£~fﬂ;;7

Prederick N. Bailard
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Memorandum 7H-24 Study D~ §9.200

E. StanLey WEISSBURG BXHEBIT

ATTRNMEY AT LAW
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71a! 430 B450

PAEQ HGATH £ CAMUL: HEAL SUITE ©
SAN CLFMENTE, CACFORANIA S32B77
SFiA ADe-G48A

February 14, 1978 meeny to: San Clemente

California Law Revision Uomnlssion
gtanford Law School
Stanford, CA 94305

Be:  Redemption from Execution and
Foreclosure Sales of Real Property

Gentlemen:

Thank you for sending me the above tontative recommendation.

1 believe the proposal is an excellanlt one,

My only inquiry is as to the meaning of and the proof of "delivered

personally to the judgment debtor®. Does this reguire perscnal

service? Wnat if thore are a number nof judgment debtors? What

if their interest may be hostile, soch as 1n the divorce contoext,
or if there may bc a numbor of attorneys?  What kind of proof of
such notice will satisfy the title company?

Very truly yours,
- /fr 4
L . Eay ’
e - ‘f
— /4&-{-{«"4” : / CI{,#‘_.#MQ____ A s
¥, STANLEY wr:*.réém_:;m N
{
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Memorandum 78-24 Study D-39.200

EXHIBIT 3
GIBSON, DUNN & CRUTCHER
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Mr. John H. DeMoully
Executive Secretary
California Law Revision Commission
stanford Law School

Stanford, Califorania 94305

Comments on Tentative Recommendation
Relating to Redemption From Execution
and FPoreclosure Sales of Real Property

Re:

Dear John:

In principle I think the revision of the foreclosure
statute is highly desirable dnd I am very much in favor of
the proposed amendment.

With respect to the form of the wording of the
amendment it seems to me that some further attention might
be given toc some matters. For example, if I read proposed
Section 703.630(b} corre*tly, the inclusion of a legal
description in the Notice of Sale is opticnal. In some in-
stances, such as a city lot, this might work satisfactorily,
but werious problems and confusion could arise in connection
with a street address which actually relates to multiple lots
or parcels. Whether or not all of them are included in the
lien, ambiguity arises as to what the notice actually covers.
This is not an uncommon situation.

)/z/aw(f -

Sincerely,

(O ty 9‘%@/
kRichard H., Wolford
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February 22, 1978

California Law Revision Commission
Stanford Law School
Stanford, California 943

e

5

Re: Execution & Foreclosurc Sales of Real Property

Gent lemon:

I approve of your tentative recommendation to substitute

a 90-day waiting period before sale for the present one
year redempiion period after an execution and foreclosurco
sale of real property as neeting the ligitimate needs of
the debtor and junior lienors while enabling the judgment
creditor fto obtain final recovery more expeditiously in
the typical sale in which the judgment creditor is also
the purchaser. T do have a couple of suggestions, howoever.

First, I would recommend that notice ©f the levy be given

Lo any person who has reguested notice and all persons
holding interests recorded in the office of the County
Recorder 90 days before notice of sale could be given, in
addition to such notice of levy to the Judgment debtor as
proposed in subparagraph (g} of vour proposed section 763.630.
Otherwisze, such persous will only have the short 20-day

notice of the date of sale, which would greatiy limit their
apility 1o protect theic interests.

Secondly, T have some concern rogarding subparagraph (h).

If the only purposs of the provision iz to assure that such
advertising wiil be recoverable costs of suit, why not say

s0 1n the code scction? Also, you may want to provide somo
restricticns on the contents of the advertising, to prevent
he use ol such advertising to embarrass the judgment dektor
by including his name or the circumstances of the litigation
and judgment against him. Considering the animosity that
frequently acecompanics litigation, a judgment creditor (and
liis or her attorney) may be inclined te advertise the victory,
as much for persocnal az judgment satisfaction purposes.

Yo change the subject, in your annual report 1 noted that vou
will be undertaking a study of certain problems that have
arisen in community property law with the provision for egual
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manayemnent and control by hushand and wife. A problem thatl
exists but has net boen addressed Ly fegrl scholars to my
knowicdge is the guestior of whether a creditor should bLe re-
gquired to sue and rouover Gwlgment auyainst both husband and

vife in order Yo Jlevy o Lhe commurity property for a con-
tractual obllgotion incurred by one Ypouse during the warriage.
This prescnis s=arious gquestions ol due process to the non-
contraciing spoute, azs he ov zhe may have no ppportuniby to
defend Lf not named as o party, and would theroby lose his or

her interest in the community properiy. I have a case that
1llustrates Lhe point. tusband and wife were engaged in dis-
selution prococdings, and whole soparabted the wile incourrod
substantial atrvorney's fees and accounting fees in addition to
Lhose which tie husband was ordered lo pay in the dissolution
proceedings,.  The partles Lhoercafter more or less reconciled and
dismissed Che dissotution proceedings,  Although thore was suli-
stantial queslion concerning Lhe reasonable value of the sorvices,
Phe attorneys and accountant obtaired judgment by default agains:
the wile and bave fevied upon and sold real property in bobh
names as community property. Jo o dhis Fairey

Vory brualy yours,

Da A=

laniel I. Roith
DIR/mk
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I Chambers
Hall of Justice
Thoman M. Jenkine Redwood City, Galifornia 94063
Judge 364-5600

February 23, 1978

Mr. John H, DeMoully

Executlve Secrstary

California Law Revision Commlssion
Stanford lLaw School

Stanford, California ©H305

Dear Mr. DeMoully:

I have received the Tentatlve Recommendatlon Relating
to Redemptlon From BExecution and Foreclosure Sales ol
Heal Property. This is an area whlch I have long felt
needed clarifilcation and understanding. Both 1n the
practice of the law and &3 a Jjudge, this has been an
area ¢of confusicon, to both buyers and sellers.

Thus, I would wholeheartedly support the supgpested
chanpes that have been made in your tentatlve recom-
mendations.

The only place that 1 might have & question is on the
malling of notice to the judgment debior at the address
last known to the judyment creditor, This 1s, of
course, in accord with the usual methods of service,
Here, however, where rlghts are being so serlously
arfected, 1 would prefer a real attempt to meke per-
sonal service and have the mallins only as a secondary
alternative, Obviously, that's difficult, beth to
write and te carry out, but 1t does occur to me.

1 hope thisg is helpful.
Sinbkrely,:‘\

1
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March 3, 1978

California Law Revision
Commission

Stanford Law School

Stanford, CA 94305

Attention John H. DeMoully
Executive Secretary

Dear Mr. DeMoully:

I have had the opportunity to receive and review
the Law Revision Commission’s tenative recommendation relating
to redemption from execution and foreclosure sales of real
property. Having had the unusual experience of polng to sale
on a judicial foreclosure for a Homeowners Association lien,
1 strongly support the recommendation with regard to foreclo-
sure sales.

My experience with the foreclosure for the Homeowners
Associlation lien was that although I received telephone in-
gquiries from prospective purchasers for the judicial foreclo-
sure sale, when 1 informed them that the sale was subject to
a right of redemption, they guickly lost interest. 1t
guickly became apparent that the only prospective purchaser
was my client. The recommendation which you have made will
not only aid a judement debtor on a foreclosure, but will also
ald the judgment creditor, who, In many cases, as with my
client, does not want to buy the property, but sees no cholce
1f the creditor wants to collect his ot its judgment.

Sincerealy yours,

CKH :nak
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PLEARE REPLY TO
DRARNGE COUMTY OFFICE

JAMER O BHEERARD
DHOR Ml

California Law Revigion Commission
Stanford iLaw Schoogl
Stanford, California 2430%

Tentative Recommendation Relating
to Redemption From Exccution and
Foreclosure Sales of Real Property

Res

Gentlemen:

I have submitted the January 1978 Tentative
Recommendation Relating to Redemption From Execution
and Foreclosure Sales of Real Properiy to the members
of our oiffice who handle real property matters.

They were unanimous in thinking that the
proposed recommendation was good and much preferable
to the present statutory provisions for right of re-
demption from execution and foreclosure sales.

Yours very truly,

f }_u“ -
/ S e U
George R. Richter, Jr.

for SHEPBARD, MULLIN, RICHTER & HAMPTON

KREWSPORT MEACH, CALIFORN A QPAOD
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UNIVERSITY OF CALIFORNIA, DAVIS “ort °

SCHOOL OF LAW DAVIS, CALYFORNIA 95616

March 28, 13978

California Law Revision Commiasion
Stanford Law School
Stanford, CA 94305

Dear Commimsion:

Subject: Tentative Recommendation Relating to Redemption From
Execution and Foreclosure Sales of Real Property

Although 1 am in agreement that the abolitlon of statutory redemption
is probably sound, I am concerned that the Commission’s atudy apparently
did not consider the effect of the antideficlency legisiation in this
context. At present creditors are deterred from using judicial foreclosure
to obtain deficiency judgments. This {8 because judicial foreclosure sub-
jecta the property to the statutory post-foreclosure redemption rights of
the mortgegor. Creditors normally prefer to forego their right to a de~
ficiency judgment and utilize nonjudicial foreclosure under power of sale.

Is it not possible that 1f statutory post-foreclosure redemption is
abolished creditors will tend to use judicial foreclosure to obtain de-
ficiency judgments more often than they do now? Such a development would
put an extrs burden on the courts, as well as place an additional burden
on debtors. If the Commission's proposal to abolish post-foreclosure
tedemption is adopted perhaps we should conaider either (a) limiting or
sbolishing deficiency judgments, at leaet with respect to regidential
property for personal use, or (h) permitting deficiency judgments followlng
nonjudicisl foreclosure. Either coutse would tend to prevent the frequent
use of judicial foreclosure with the consequent additional load on the
courts. Another alternative would be to rewrite the antideficlency legis-
lation sc as to protect more completely homeownetrs from deficiency judgments
while making such judgments more available in the cotmercial context.

1 do not pretend to have the answers to these questions, but I do
believe they require additional study.

Sincerely,

gl 7
z/i)//?/"' J/ //’ "/(:ff/'?-’(.: 7

Bdward H. Rabin
Professor of Law
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April 19, 1978

CALIFORNIA LAW REVISION COMMISSION
STANFORD LAW SCHOOL
Stanford, California 94305

'Re: Tentative Recommendation Relating to Redemption
From Execution and Foreclosure Sales of Real
Property

Dear Friends:

Thank you for sending me the Tentative Recommendation
on the above entitled subject. I do not entirely agree with
either your statement regarding the purpose of redemption statutes
nor do I entirely agree with your conclusions with regard to how
to "improve" the situation. o

A. Contrary to your assertions, the purpose of the
redemption statutes is not primarily to force a purchaser at the
forced sale to bid a reasonable amount for the real estate.

N 1. Your background section lists a number of
articles for the proposition that:

"The primary purpose of statutes permitting
redemption from judicial sales of real property
is to force the purchaser at the sale...to bid
an amount near the property's Fair value.”
pages 4-5 of your comments.

Reading the articles cited, however, [burfee & Doddridce, Redemption
from Foreclosure Sale--The Uniform Mortgage Act, 23 Mich. L. Rev,
§55 B39-41 (1925); Comment, The Statutory Right of Redemption in
california, 52 calif. L. Rev. 846, 848 (1963)] the articles do

not support this contention. In fact, the intent to force higher
bids is merely additional to the other mentioned purposes.

"at first glance, its [the statute'sl purpose
and effect might seem to be merely to give the
mortgagor more time and another chance. It may
be conceded at once that this is one of the
purposes and effects of the state (sic) and
it is not insignificant. One of its important
aspects is that it gives time for refinancing.”
purfee and Doddridge, supra, at page B33
(emphasis added).

-1-



Durfee and Doddridge go on to state that there is another purpose
and effect to encourage bidders to bid higher. Clearly the authors
do not state that the primary purpose of the redemption statutes is
merely to get better money at the sale.

The comment by Darryl A, Hart, cited above in the
California Law Review also does not say that the primary purpose
of the statute is merely to get a better sale price.

In his comment, Hart states, at page 848, as follows:

"Such purposes [of the redemption statute]
include protecting persons who purchase the
property subject to the mortgage, allowing time
for the mortgagotr to refinance and save his
property, permitting additional use of the
property by a hard-pressed mortgagor, and

rcbhbably most important, encouraging those
who do bid at the sale to bid in at a fair
price." (emphasis added)

The quote then cites to the Durfee and Doddridge article and the
case of Christensen v. Forst 153 Cal. App. 2d 465; 314 P 2d 746

{1957}.

In Christensen, the court states as follows:

"The purpose of the statute permitting a
redemption of the property within a limited time
is to protect the debtor and enable him to save
his property by paying the amount for which the
property was sold, with interest and expense." =

153 CA 2d at 471

Further, in the case of Moore v, Hall 250 Cal App 2529
58 CR 70, 73 {(cited by the Commisslon to support the contention
that the primary purpose of the statute is to get higher bids}
that case refers to a prior case Salsberry v. Ritter, 4B Cal. 2d
1; 306 P 24 B97 (1957). In Salsberry the court states in 48 Cal

2d at Page 11:

"It thus appears that one of primary purposes
[not the purpose] cf statutory redemption is to
force the purchaser at the execution sale to bid
the property in at a price approximating its fair
value." (Cites to 23 Micvh Law Review and Durfee
and Doddridge article {emphasis added]).

Clearly the historlcal analysis of redemption statutes
and the cases that rely on the reviews, state that insuring high

bids is only one of many reasons for the statutes. The court in
Moore v. Hill as well as the commission misread Salsberry and the

law review articles.




Since the commission is so interested in the need to
bring better prices to forced sales, why not require that the property
be appraised by an independent agent and require that the premises
be sold for at least 90% of its appraised value such as required
for probate sales? (See California Probate Code Sections 784, 785)
It would seem that the commission should investigate ways of
encourading people to make use of the statute,

B. The proposed "new-improved" 90 day grace period and
sale procedure is illusory and will not produce any better :prices.

In an informative note by Ellen Barrie Corenswet, I Can
Get It For You Wholesale; The Lingering Problem Of Automoblle
Deficiency Judgments, 27 Stan L. R. 1081 {I%975) the author
substantliates the fact that the choice of the resale market the
seller is using to sell the vehicle will affect the sale price.
That 1s, repossessed vehicles so0ld to other commercial dealers will
not bring in as high a sale as a sale to individual consumers.
The ‘article exposes the abuses of auto deficiency sales and
encourages open sales and penalties for non-commercially reasonable
sales. :

Ms. Corenswet's criticism of the court's treatment of
deficiency sales applies to the commissions tentative recommendation.
The recommendation tends to emphasice the notice reguirements of
the sale but fails to scrutinize the resale methods which
consistently result in low proceeds. 1 suggest that the commission
conduct a study similar to that conducted by Ms. Corenswet.

This idea of choice of resale market clearly does apply
to real property. In an article entitled "Beneficiary's Underbid
~--5 Neglected Tool"™, by Benijamin S. Crocker, the author, an
experienced attorney in this field, confirms that in nonjudicial
foreclogsures there really is no competitive bidding that the bids
are generally low, that the beneficiary can offset the debt
outstanding and that the sales are final (emphasis added).
Therefore, the author advises the readers and creditors to bid
-below .the amount owing in the hopes of getting at other secured
collateral that may exist. Evidently there is no difference
between the selling a car and real estate, the choice of market
place will affect the sale price. :

C. The tentative recommendation is really nothing
innovative. The sale of the premises is not subject to competitive
bidding., No where dees the public get real notice of the sale.

The giving of twenty days' notice of sale clearly won't
give any one a chance to know about the property. First of all,
in order to properly sell the house, the owner should have more
time to approach realtors to get the house listed in the multiple
listing. Second, by limiting the grace period to 90 days you
ignore the realities of escrow periods, negotiations, searching
for financing and bad months for selling, etc.

-3



Clearly if a party is having their house executed on,
getting an institutional lcan or any loan within 90 days is remote
if not impossible. Additionally, a buyer, kpowing that the seller
has to sell in 90 days or less will use this to bargain. The buyer
Ts less likely to put the seller in a box if the grace period is
one year.

One of the limiting factors to higher bids at these sales
is the limited notices which are required. At present, notice
requirements do not encourage many prospective purchasers to
participate in bidding for the property. Realtors, the creditors
and/or mortgate and speculators, will certainly be watching the
usual places for notices but the general public will not. The
people who do attend these "noticed" sales will be bidding with
the intent to resell at a profit.

"he Commission failed to recognize this problem and
the tentative recommendation as it stands cannot improve the sale
price much nor has the commission given any support or hope for
such improvement.

The tentative recommendation envisions a resale procedure
identical to that of a nonjudicial foreclosure (Civil Code 2924,
et seg). Yet that procedure has already been shown not to
encourage market prices at foreclosure sales.

It is recommended that the procedure for all forced sales,
including non judicial forced sales, be changed to require an
improved sale procedure sc that the general public is made aware
of and can bid at forced sales.

Encouraging more bidding at these sales may increase the
sale price. By encouraging consumers who intend to live in the
premises to come in to bod also may assure market value. -As long
as the time needed to sell the place is short (i.e. twenty days
from notice to sale) a reasonable sale is illusory.

It almost seems absurd to think that any reasonable sale
can take place after only twenty days of advertising. Each
commissioner who owns a house should consider how fair a price they
could get for their house if they only had twenty days to sell.

D. If one of the purposes of the statute is to encourage
higher sale prices of the premises, then to this purpose another
should be added and that purpose is to guarantee to the debtor
that the debtor will receive the full equity in the premises
after the debts are paid off.

Notwithstanding the Ffact that the debtor has failed to
maintain some obligation, the debtor should not be further punished
by depriving the debtor of any equity remaining after the sale.



E. Setting Sales Aside

It is acknowledged that setting aside sales after
nonjudicial forced sales is almost impossible Smith v. Allen (1968)
69 Cal. 2d 93 96 65 Cal. Rptr. 153, 436 P 2d 65. Therefore
the Commission should include in its proposed recommendation more
established rules protecting the debtor's right with regard to
what facts will allow for setting aside the sale and what minimum
sale prices are required to avoid invalidation of the sale.

Tn addition, the proposed tentative proposal should
include some due process rights for the debtor including a right
to request a hearing at any time, contesting the sale, the
underlying debt (as long as not barred by the Statute of Limitations)
or the sale price. :

It has been argued iha previous ease, that the 90 day
grace period as applied in nonjudicial foreclosures is juris-
dictional and no action may be brought after that time to enjoin
the sale. I strongly disagree and would hope that this point is
clarified in your draft. If, in fact, the commission accepts the
proposition that the statute was created to encourage protection of
homes and to back up the policy against forfeiture (See Civil Code
§§3275, 3369} the commission should add specific rights encouraging
redemption. These additions include allowing the debtor to notice
a motion for installment payments for past amounts due, stays of
execution of the judgment and tax incentives for redeeming,

CONCLUSION:

The commilssion may wish to reconsider its mission in light
of the conflict regarding the real purposes for redemption statutes.
Further the commission should add te the proposed draft to clearly
outline requirements to insure higher bids,

The commission has the opportunity to resolve legal
disputes as to what rights o debter has with regard to contesting
low sales of their premises and converting judgments to installment
judgments.,

I do helieve that where dobtorg are about to lose their
house, 90 days grace pericd is just not enough.  Your proposals
do not really give that much protecticn against loss and yet Fail
to guarantee the best foreed sale price for their home.

Yoyrs truly, h ‘ i
IR - i
\‘.L\ | a‘_[ L I iI E \\ L - i :
S S - e
WITLLTAM H. LEIFER !

WHL: am
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april 24, 1978

My. John H, DeMoully

Executive Secretary

California Law Revision Commission
Stanford Law School

Stanford, CAa, 94305

RE: Comments regarding Tentative Recommendation
Relating to Redemption From Execution and
Foreclosure Sales of Real Proweity, #39,220

Dear Mr. Dedioully:

1 have carefully reviewed the aforementioned Recommendation,
many o:f lts sources and ciltations, and similar statutory
schemes, and as a recult of that research and several years
of representing clients with recdemption problemc, believe
that thc proposed solution would work greater hardships on
debtors and be of only minimal bencfit to creditoxs. The
clearest bencficiary would be thc speculative purchaser of
foreclosed proverties. '

Following are comments on the existing statutes, your proposed
statutes, and my suggested alternatives. I strongly urge you
to consider thcse befoie making any recommendaticn to the
Legi=lature,

Exi-ting Statutory Pattern

As noted by thc Recommendation, there is no doubt that there
are serious problcms with the overation of the present execu-
tion, foreclosure, and redemption statutesi most cales are
grossly below market value, and there are few redemptions,
The Commiscion argues that the low sales prices are due to
the threat of redemption; the Commission noticeable fails to
explain the low redempticn rate, Both problems should be
thoroughly analy:ed and confronted before any recommendationr
are made to ameliorate this situation,

a, Low sales prices: The low sales prices cannot be blamed

on the threat or redempticn, Given the phenomenal increase in
the cost of houses in rccent years, one would expcct the sales
price~ to similarly incrcasc--yet, they have generally remained
at the level o) thc debt due. In addition, since so few home-
owners rcdeem, ti would be expccted that the fear of redemp=
tion wouvld be minor and this would drive up prices-=-yet it has
not., Finally,'the sum paid at an execution sale appears to

be an excellent investmcnt--at worst, the buyer receives back
his/her funds, including intercst and expenses) at best, he/she
has a windfall rrofit many times greater than the investment.
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Page 2

If the threat of redemption does not depress prices, what does?
It appears that a more valid focus of blame {(and corrective
attention) are the technical rules of sale (including permis-
sion for postponements), the few speculators who are involved
(due to poor and unintelligible publicity), the limited time
prior to sales for publicity, the poor notice which prevents
debtors/homeowners from soliciting buyers, and the cash-in-
hand reguirements (thus forcing lower prices). It has also
been alleged that certain speculators work together and make
prior agreements as to prices: outsiders are eliminated from
sales due to postponements and other schemes.

b, Brief notice prior to sale: Aalready noted is the problem
of brief notice prior to sale, which detrimentally affects
both speculative purchasers as well as homeowner-soliclted
buyers, MNot only is the notice period to brief to attract
any purchasers other than those speculators who specifically
watch for execution and foreclosure sales, but it is stated
{in both letters and public notices) in such a way as to
confuse anyone other than trained speculators; in particular,
the lack of a common street address reguires time by anyone
to discover the true nature of 'the real property being sold.

cs. _Low rate of redemption:t The low rate of redemption by
homeowners is a critical matter which has not been explored
by the Commission. If the sales prices were reasonabls, a
low rate of redemption would be expected and would be appro-
priate, But, particularly since the sale prices are soc low,
a very high rate of redemption should exist. This low rate
can be attributed to several factors: improper and/or incom=-
prehensible notice of sales and redemptions: inability to
raise sufficlent funds in the 180 to 365 days permitted to
redeem: and purchaser tactics such as wailting for the redemp~
tion period to end prior to moving to evict "homeowners,"
thus cutting-off any defcnse,

Notwithstanding the Commission's reliance on Moore v, Eall
{1967), 250 cal,app.25, 29, which states that the primary
purpose of the right to redeem is to increase the sales price,
a better definition appears in Christengen v, Porst (1957),
153 Cal.App.2d 465, 314 P.248 746, which reviews the entire
transaction and notes,

The purrose of the statutes permitting prop-
erty to be sold at an executlon sale, in order to
make a judgwent effective, 15 to enable the cred-
itor to recover the amount to which he is entitled
under the judgment., The purnose of the statutes
permitting a redemption of the prorerty within a
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